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CORPORATE GUARDIAN FEE STANDARDS INITIATIVE SUMMARY

Purpose and Introduction

The Corporate Guardian Fee Standards Initiative (Initiative) was created to analyze the current
system for determining fees for corporate guardians and recommending standards and/or
guidance to assist the court system (judges, registers in probate, corporation counsel, Adult
Protective Services, etc.) in deciding how to consistently and adequately compensate qualified
guardians. The standards and guidance outlined in this report were designed to:

e Ensure that the fees charged to the ward are fair and equitable under the circumstances and
are appropriate for the services provided by the corporate guardian.

e Ensure that corporate guardian fees do not unnecessarily or prematurely erode the estate of
the ward to Medicaid threshold eligibility required for participation in state Medicaid funded
long term care support programs.

e Structure rates and fees so that corporate guardians are willing to accept referrals for wards
with small or depleted estates.

Corporate guardians are increasingly needed to handle complex cases and cases in which family,
friends, or volunteers are either unable or unwilling to serve as guardian. Costs are high and
many people do not have sufficient funds to pay for their long term care and compensate
guardians who are responsible for ensuring that care. Once an individual’s estate is depleted, the
county or state may be obligated to pay guardianship fees. Guardianship fees for long term care
participants in programs such as Family Care reduce the amount that participants have available
for cost share and, for those without cost share, come directly from the Managed Care
Organization’s (MCO) capitated payment.

The annual county survey of corporate guardian fees conducted by the Division of Quality
Assurance consistently indicates that there is no uniformity of court-ordered corporate guardian
rate structures or fees in Wisconsin. In coming years, the problem will worsen as the Baby
Boomers age and the demand for corporate guardians grows. Whether corporate guardian fees
are paid out of individual estates or public funds, fees must be fair and equitable under the
circumstances and the services provided by corporate guardians and the fees paid for those
services must be appropriate.

History

The Initiative grew out of an ad hoc committee that was convened by the Office on Aging
(OOA) in the Department of Health Services in November 2012 to begin a discourse among
stakeholders about corporate guardian fees. The committee was developed in response to
complaints about fees and related issues received by the OOA during the prior eighteen months.
It met twice in 2013 to hear presentations from stakeholders about corporate guardian fee issues
of concern to them with time for questions and discussion following each presentation.

The Initiative was convened in January 2014 and met quarterly until this report was issued in
June 2018. Members conducted a literature review about guardian fees and looked at model
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standards and guidelines from other states, including Ohio and Arizona. They concluded that
recommendations about fees necessitated recommendations about roles and responsibilities of
guardians. In 2014, the Wisconsin Guardianship Association (WGA) issued a document,
Standards of Practice, Best Practices for Wisconsin Independent and Corporate Guardians. The
WGA document was created using the National Guardianship Association Standards of Practice
as a guide, and contains standards about fees (Standard 22) as well as duties of guardians of the
person and of the estate (Standards 12 and 18). It served as the point of departure for the
Initiative’s work.

Contents of Report

The Initiative has developed the following documents and tools related to fees and roles and
responsibilities that are included in the report:

e Corporate Guardian General Fee Standards and Guidelines
e Corporate Guardian Fees — Common Scenarios

e Corporate Guardian Fees — Unresolved Issues

Also included in the report are the following:

e Wisconsin Guardianship Association Standards of Practice, Best Practices for Wisconsin
Independent and Corporate Guardians

e Roles and Responsibilities Chart: Corporate Guardians, Adult Protective Services, and
Managed Care Organizations

e Wis. Stats. § 54.72, Guardian Compensation and Reimbursement.
e Chapter DHS 85, Non-Profit Corporations and Unincorporated Associations as Guardians
e DQA Memo 10-015

e Resources Link



CORPORATE GUARDIAN
GENERAL FEE STANDARDS AND GUIDELINES

These standards and guidelines are intended to supplement the Wisconsin Guardianship
Association Standards of Practice and Standard 22 — Guardianship Service Fees as well as Wis.
Stats. § 54.72 and Chapter DHS 85. They are designed to assist judges, registers in probate,
corporation counsel, Adult Protective Services, corporate guardians, guardians ad litem, MCOs,
and other attorneys, parties, and interested persons who participate in the court system in
determining how to consistently and adequately compensate qualified corporate guardians.
Certain standards and guidelines provide additional best practices, while others clarify practices
set forth in the WGA document. In all cases, compensation paid to guardians for services
provided to or on behalf of the ward shall be reasonable, and guardian services and fees must be
tailored to be in the ward’s best interest and to meet the unique circumstances of each ward.

Categories of Payments to Corporate Guardians

e Reasonable compensation for services provided by the guardian.

e Reasonable compensation for services provided by an employee of the guardian or a third-
party hired by the guardian.

e Reimbursement of expenses incurred by the guardian.

e Reimbursement of expenses incurred by an employee of the guardian or a third-party hired
by the guardian.

General Considerations

1. Reasonable compensation for corporate guardians shall be determined on a case-by-case
basis, applying consistent compensation standards and guidelines and balancing the totality
of the circumstances.

2. General factors for consideration by the court include:

e Agency size and structure, including staff expertise and training (non-profit/not-for-
profit; “mom and pop shop”/large organization with multiple services, large staff).

e Where the ward resides relative to guardianship jurisdiction.
e Nature and probable duration of the ward’s cognitive impairment.

e Effect of guardian fees on the ward’s financial ability to meet his or her foreseeable
health, medical care, and maintenance needs.

e Opverall difficulty and complexity of the case.



The court must approve compensation and reimbursement of expenses before a guardian may
be paid. However, charges may be incurred by the guardian prior to court approval. Wis.
Stats. § 54.72 (3).

The guardian shall not loan funds to or borrow funds from the ward. Wis. Stats. § 54.18 (3);
WGA Standard 20.ILF.

The guardian shall avoid actual or apparent conflicts of interest relative to a ward’s personal
or business affairs. The guardian shall report to the court all actual or apparent conflicts of
interest for review and determination as to whether a waiver of the conflict of interest is in
the ward’s best interest.

A guardian shall report to the court any likelihood that the ward’s funds will be exhausted
and advise the court whether the guardian intends to seek withdrawal as the guardian. In such
a case, the guardian must continue to serve until a suitable replacement is found. WGA
Standard 22.V.

A guardian shall keep the ward’s personal and financial information confidential, except
when disclosure is in the ward’s best interest or upon court order.

Reasonable Compensation

Corporate guardians are entitled to reasonable compensation for their services.
Compensation should be fair, appropriate, and timely paid.

When assessing reasonable compensation, the court shall weigh the totality of the
circumstances in each case and consider the statutory factors:

e The reasonableness of the services rendered.

e The fair market value of the services rendered.

e Any conflict of interest of the guardian.

e The availability of another to provide the services.

e The value and nature of the ward’s assets and income, including the sources of the ward’s
income.

e  Whether the ward’s basic needs are being met.
e The hourly or other rate proposed by the guardian for the services.
Wis. Stats. § 54.72 (1) (b); WGA Standard 22.VII.

The amount of compensation may be determined on an hourly basis, as a monthly stipend
(flat fee), or on any other basis that the court determines is reasonable under the
circumstances. Wis. Stats. § 54.72 (1) (c). Examples:

e Flat fee: The court orders that a guardian for wards receiving Medicaid benefits be
compensated at a rate of $200 per month to cover an average of three hours of services
provided. Variations to the flat fee may be considered by the court when increased
activity by the guardian is necessary. When a guardian works on a flat monthly fee, the
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10.

guardian commonly asks for additional startup/closeout fees. Generally, these fees are in
an amount between one to one and one-half times the monthly fee, and are requested in
advance of the first month of the guardianship and then again before the ward’s file is
closed. These fees are designed to compensate the guardian for the additional time
needed to complete the startup and closeout process. Examples of activities often
included in startup/closeout fees are: attending hearings; securing assets; opening bank
accounts; connecting with the ward, his or her family, and the care team; contacting
physicians; addressing emergent concerns; applying for appropriate benefits, services,
and supports; reviewing support plans and medical records; filing probate documents,
such as inventories and accountings; listing and selling property; closing accounts;
notifying Social Security and other benefit programs; cleaning out residences; and
assisting with funeral arrangements.

e Hourly rate: The court orders that a guardian be compensated at an hourly rate and bills
monthly according to the amount of time spent on ward-specific guardian duties. This
type of rate is most commonly associated with private pay guardianships.

Prior to approval of a monthly stipend or flat fee, the guardian shall disclose to the court in
writing the basis or justification for the amount of the proposed monthly stipend or flat fee,
specifying in detail the services included in any flat-fee, the units of each service, and the
usual hourly rate for such services. The actual delivery of services included with the flat fee
shall be documented, as well as any startup or closeout costs.

Prior to approval of an hourly rate, the guardian shall disclose to the court in writing the
proposed rate and basis for that rate and, if it is higher than the usual hourly rate for such
services, provide justification for the higher rate. The hourly rate charged for any given task
shall be at the approved rate commensurate with the task performed, regardless of who
actually performed the task.

“Block billing” for services provided is not permitted. Block billing occurs when a total
amount of time spent working on multiple tasks is provided, rather than an itemization of the
time expended on each specific task. Exceptions may be permitted at the court’s discretion.
For example, a court might permit a guardian to bill each ward one hour per month for
banking, opening mail, and paying bills.

“Value billing” for services provided is not permitted when guardians are compensated on an
hourly basis. Value billing is the amount that is charged for services based on the price of the
service instead of how much time was dedicated to the project. Only the actual time
expended may be compensated.

Travel time and waiting time may be billed, except when time is spent on other billable
activity while traveling or waiting. Travel time and waiting time are not necessary when the
service can be more efficiently rendered by correspondence or electronic communication; for
example, telephonic court hearings.

Billable time that benefits multiple wards, including travel and waiting time, banking, postal
and mail-related activities, and routine bill paying, shall be appropriately apportioned
between each ward.

Billable time does not include time spent on billing activities or internal business activities,
including clerical and secretarial support provided to the guardian.
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12.

13.

14.

15.

. Fees shall be documented, and shall clearly and accurately state: the date and time spent on a

task, the task performed, expenses incurred, collateral contacts involved, and identification of
the individual who performed the task and skill level.

Guardians shall perform tasks that require the attention and skill level of a guardian. The
court should consider whether a different person could have rendered better, faster, or less
expensive service (e.g., shoppers, housecleaners, plumbers, electricians, care providers, real
estate agents, etc.). The court may also consider the result of the task performed, the fidelity
and loyalty displayed by the guardian, including whether the guardian put the best interest of
the ward before the economic interest of the guardian, whether benefits were derived from
the efforts, and whether probable benefits exceeded costs.

Attorneys or other professionals may serve as guardians, but may not charge an attorney or
other professional rate for their services. While acting as guardian, they may only charge a
reasonable guardianship rate.

The court shall approve the fee structure and compensation at the time of the initial
appointment of the guardian, unless the court finds that circumstances warrant otherwise. In
all cases, the guardian shall disclose in writing the basis or justification for the fee prior to the
court’s approval. During the course of the guardianship, the guardian shall seek authorization
from the court for any fee changes or for fee-generating activities not contained in the
appointment, and disclose a detailed explanation for any claim for such fees or activities.

A guardian may not seek payment of fees from a ward receiving Medicaid benefits until after
the ward’s health insurance, spousal support, and personal needs allowance have been paid.

Reimbursement of Expenses

Corporate guardians are entitled to reimbursement of expenses incurred in the execution of the
guardian’s duties, including necessary compensation paid to an attorney, an accountant, a broker,
and other agents or service providers. Wis. Stats. § 54.72 (2). A guardian shall itemize all
expenses relative to the guardianship of the ward and shall not charge fees or costs in excess of
those approved by the court.

1.

Guardian Expenses

e Reasonable costs incurred in the best interest of the ward are reimbursable at actual cost,
without “mark up” or increase in price.

e Reimbursable costs include, but are not limited to postage, goods or services obtained for
or consumed by the ward, process servers, publication fees, etc.

e Reimbursable costs do not include agency overhead (any cost not specifically or directly
associated with the delivery of goods or services to an identified ward) or time and
expenses to correct an error made by the guardian and/or staff or to defend a case for
removal as guardian.



Other Expenses

Professional services shall be tailored to the specific circumstances of each case in order
to meet the best interest of each ward.

The guardian shall not perform professional or direct services for the ward.

The guardian shall not receive incentives or compensation from any direct service
provider providing services to a ward.

The guardian shall coordinate and monitor services needed by the ward to ensure that the
ward is receiving the appropriate care and treatment. The guardian shall coordinate
services rather than provide services directly.

The guardian shall be independent from all service providers. Exceptions shall be in the
best interest of the ward and approved by the court.



CORPORATE GUARDIAN FEES — COMMON SCENARIOS

The source of funding for corporate guardian fees is of concern to wards, guardians, courts,
counties, and others. In most cases, wards over age 65 with significant assets will not be
receiving benefits of any kind except for Social Security. These wards are typically considered to
be private pay, meaning the ward is responsible for payment of corporate guardian fees. Private
pay wards constitute a minority of guardianships served by corporate guardians. Even when a
ward has significant assets when the guardianship is established, the high cost of long-term care
may deplete those assets prior to the ward’s death, thereby, requiring the ward to become
dependent on Medical Assistance (Medicaid).

In the majority of cases, funding sources available to pay for corporate guardian fees depend on
the type of benefits a ward receives, such as Supplemental Security Income or Medical
Assistance in one form or another. The benefits that a ward receives may depend on where the
ward resides.

Below are five common scenarios that courts and other interested parties may encounter. Each
scenario explains the process used to determine whether a ward has a sufficient funding source
available to pay corporate guardian fees along with problems and potential outcomes.

1. Ward receives Social Security, is enrolled in Family Care (Medicaid waiver benefit), and
resides in a Community-Based Residential Facility (CBRF), Adult Family Home (AFH), or
group home.

Guardian must submit a petition and order for fees to the court. Once the order is signed,
Guardian submits it to the Central Data Processing Unit (CDPU) at the State for Economic
Support Services. The Economic Support Services worker enters the court order for fees into the
system. Court-ordered guardian fees reduce Ward’s “countable income” as provided for in the
Medicaid Eligibility Handbook, thereby reducing the Ward’s “cost share” or the amount of
income Ward has available to contribute to the cost of Family Care services. “Cost share” refers
to a member’s payment obligation in Home and Community Based Waivers programs (Family
Care/Partnership) in order to maintain eligibility. Ward’s “countable income” is also reduced by
the costs pertaining to the personal needs allowance, spousal support, medication, court-ordered
attorneys’ fees, and other allowable items. As a result of all of the reductions that apply to the
Ward’s income, the Managed Care Organization (MCO) pays more toward the cost of Ward’s
care. The reduced “cost share” does not affect Ward’s personal spending allowance since
personal spending allowances are set at a fixed rate by the Medicaid program. If Ward resides in
substitute care, Ward must have sufficient funds to pay his or her monthly room and board. If
these costs are not accounted for prior to payment of guardian fees, Ward may not have
sufficient income to meet Ward’s obligation to pay for room and board, and may have to move.

2. Ward receives Social Security, is enrolled in Family Care (Medicaid waiver benefit), and
resides in his or her own home or apartment.

Guardian must submit a petition and order for fees to the court. Once the order is signed,
Guardian submits it to the Central Data Processing Unit (CDPU) at the State for Economic
Support Services. The Economic Support Services worker enters the court order for fees into the
system. Court-ordered guardian fees reduce Ward’s “countable income” as provided for in the
Medicaid Eligibility Handbook, thereby reducing Ward’s “cost share” or the amount of income
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Ward has available to contribute to the cost of Family Care services. “Cost share” refers to a
member’s payment obligation in Home and Community Based Waivers programs (Family
Care/Partnership) in order to maintain eligibility. Ward’s “countable income” is also reduced by
the costs pertaining to the personal needs allowance, spousal support, medication, court-ordered
attorneys” fees, and other allowable items. In most cases, Ward pays no “cost share” because all
Ward’s income is used for expenses such as rent or a mortgage, insurance, utilities, groceries,
personal items, etc. This also means that no income is available to pay for guardian fees.
Typically, either a volunteer guardian is needed or a third party payer must cover the cost of
guardian fees, such as county human services departments, trusts, or families. As with Wards
who are Family Care members residing in substitute care, Wards who are Family Care members
residing in their own home or apartment must have sufficient funds to pay for the monthly
expenses described above. If these expenses are not accounted for prior to payment of guardian
fees, Ward may not have sufficient income to meet Ward’s obligation to pay for them. If this is
the case, Ward may not have sufficient income to continue to reside in the community and may
have to move.

3. Ward receives Social Security, is enrolled in Nursing Home (Institutional) Medicaid, and
resides in a Nursing Home. (In most cases, a Ward who resides in a Nursing Home is not
enrolled in Family Care.)

Guardian must submit a petition and order for fees to the court. Once the order is signed,
Guardian submits it to the Central Data Processing Unit (CDPU) at the State for Economic
Support Services. The Economic Support Services worker enters the court order for fees into the
system. Court-ordered guardian fees reduce Ward’s “countable income™ as provided for in the
Medicaid Eligibility Handbook, thereby reducing Ward’s “patient liability” or the amount of
income Ward has available to contribute to the cost of Medicaid services. “Patient liability”
refers to a member’s payment obligation in Institutional Medicaid in order to maintain eligibility.
Ward’s “countable income” is also reduced by the costs pertaining to the personal needs
allowance, spousal support, medication, court-ordered attorneys” fees, and other allowable items.
As a result of all the reductions that apply to Ward’s income, Medicaid pays more toward the
cost of Ward’s nursing home care. The reduced “patient liability” does not affect Ward’s
personal spending allowance since personal spending allowances are set at a fixed rate by the
Medicaid program.

4. Ward receives Supplemental Security Income (SSI) and Medicaid benefits, but is not
enrolled in Family Care, and resides in an institutional setting, such as nursing homes,
State centers for the disabled (e.g., Northern Wisconsin Center), or psychiatric treatment
centers (e.g., MMHI, WMHI, Trempealeau Health Center, etc.).

SSI is fixed at $30 per month when Ward resides in a nursing home or other institutional setting,
such as a State center for the disabled or a psychiatric treatment center. The amount is fixed at
such a low rate because it is assumed that these institutions provide for all of the Ward’s care.
The low income received by Ward means there is no income available to pay for guardian fees.
Typically, either a volunteer guardian is needed or a third party payer must cover the cost of
guardian fees, such as county human services departments, trusts, or families.
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5. Ward has significant assets, is not receiving Medicaid benefits of any kind, and is,
therefore, considered to be private pay. Ward resides in his or her own home or apartment
at the time of appointment, but may need to be moved to a supported residential setting
during the guardianship.

Ward’s income and assets exceed the Medicaid eligibility threshold. Often Guardian is required
to manage a number of diverse assets including homes, income properties, vehicles, insurance
policies, trusts, investments, etc. Ward is not receiving Medicaid benefits of any kind so there are
no additional supports provided, such as case managers. Guardian must assist with tasks such as
securing homes, facilitating estate sales, selling homes or other properties, selling vehicles,
consolidating and/or liquidating investment so that liquid assets are available to pay for Ward’s
supports and services, and moving Ward into a supported residential setting. Since Guardian is
required to interact directly with providers, Guardian will spend significantly more time ensuring
Ward receives necessary supports and services, especially when Ward resides in his or her own
home or apartment. A private pay, hourly rate is often used in these cases to cover Guardian’s
increased involvement and responsibility.
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CORPORATE GUARDIAN FEES — UNRESOLVED ISSUES

The Initiative was charged with the specific task of analyzing the current system for determining
fees for corporate guardians and recommending standards and/or guidance to assist the court
system in deciding how to consistently and adequately compensate qualified guardians. During
its analysis, the Initiative concluded that a delineation of roles and responsibilities for guardians
was also necessary. Finally, over the course of its work, a number of other important related
issues came to the Initiative’s attention. The Initiative was unable to address these issues because
they were outside the scope of its charge and time was limited. However, several of the most
important issues are briefly discussed below with the hope that another committee or workgroup
will be formed to deal with one or more of them.

1. Non-payment of corporate guardian fees for time spent attending guardianship hearings
in cases where the petition for guardianship is denied.

Professional guardianship agency fees are not approved by the court until after the agency is
appointed as guardian. In some cases, a corporate guardian is required to attend multiple
hearings and, ultimately, the petition for guardianship is denied. The guardian's fees are not
approved because the guardian was not appointed as guardian in the case. However, all other
professionals in attendance at the hearings are compensated for their time, including Corporation
Counsel, Guardians ad Litem, adversary counsel, physicians, social workers, etc. Corporate
guardians, as professionals, must be recognized and compensated accordingly.

Possible Solutions:

e Include corporate guardian fees in the allowable expenses covered by the county petitioning
for the guardianship.

e Allow corporate guardian agencies to attend hearings telephonically.
2. Non-payment of corporate guardian fees in cases involving wards with inadequate assets.

Professional guardianship agencies are often the guardian of last resort. Increasingly,
professional agencies are called upon to assist in difficult and complex situations in which little,
if any, financial information about the ward is available until after the guardian is appointed.
Often, the corporate guardianship agency will spend a significant amount of time working on a
case only to learn there are no assets and no way to pay for the guardian’s fees. The agency's
request for county funding to cover this cost is frequently denied, leaving the agency with no
way to cover its fees and expenses.

Compensation will continue to be a barrier to finding qualified guardians willing to serve in
complex situations, particularly in cases involving wards with little or no assets.

Possible Solution:

e QGrant petitions requesting that guardian fees be paid by the county petitioning for the
guardianship.

3. Guardians and end-of-life decision-making.

4. Guardian monitoring and oversight.
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5. Training requirements for all guardians with an emphasis on corporate guardianship
agencies.

Possible Solutions:

e Require training prior to approval under DHS Chapter 85 as corporate guardian or
appointment of volunteers and family members as guardians.

e Require ongoing training for volunteers and family members. Corporate guardians already
have continuing training requirements.

6. Requirements for becoming a corporate guardian.
Possible Solution:
e Revise DHS Chapter 85.
e Insurance recommendations.
7. Requirements for guardian background checks.
Possible solutions:
e Requirements
- When should they be required.
- What should the process include.
- Who should be responsible.

e Guardian misconduct registry.
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Current Members:

The Honorable Andrew Bissonnette (retired, Dodge County)

The Honorable Gregory Gill, Jr., Outagamie County Probate Court

Doreen Goetsch, Department of Health Services Office on Aging, APS

Grace Knutson, Director, Guardianship Support Center, GWAAR

Alice Page, Department of Health Services, Office on Aging, APS

Kay Schroeder, Corporate Guardians of Northeast Wisconsin (corporate guardian)
Dinh Tran, Department of Health Services, Division of Quality Assurance

Nan Upright-Sexton, ANS Guardianship Services (corporate guardian)

Past Members:

Jody Bartels, Grant County Register in Probate

Cheryl Beekman, Brown County Register in Probate

Alene Kleczek Bolin, (former) Sauk County Assistant Corporation Counsel
Tami Eisenga, (former) Green Lake County Register in Probate

John Etzler, (former) Department of Health Services, Office of Family Care Expansion
Susan Fisher, former Director, Guardianship Support Center, GWAAR
Ardell Klaske, Fond du Lac County Register in Probate

Ann Lamberg, Department of Health Services, Bureau of Managed Care
Susan Podebradsky, (former) Dane County Guardianship Administrator
Kyle Sargent, Outagamie County District Attorney’s Office

Tom Stratton, (former) Outagamie County Department of Health and Human Services
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Volunteer Guardian - A volunteer guardian is a person who is not related to the
person by blood or marriage and who does not receive any compensation in his or
her role as guardian. The guardian may receive reimbursement of expenses or a
minimum stipend with court approval.

Guidelines:

A volunteer guardian:
1. Shall follow the Model Code of Ethics for Guardians.
2. Shall follow the NGA Standards of Practice.

3. Is encouraged to become a national certified guardian and national
master guardian, if applicable.
































































































